davuiignumanduandszauiianmansdwnindiGanlu

hinasnsaguniniia lidasnauAmmuguniu

THE PROBLEM RELATED TO LIFE INSURANCE CONTRACT WITH
CONDITIONSTHAT NEITHER REQUESTED FOR ADVANCED
MEDICAL EXAMINATION NOR HEALTH QUESTIONING
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Abstract

The existence of life insurance contract
made over the phone these days represents
advancement in creating a contract. Since Title
XX of Book Il of the Civil and Commercial Code
of laws on insurance, was drafted in B.E. 2468
(1925) where a contract was made face-to-face
rather than

through technology. The laws

provided by such codes deal with making a
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contract between persons in each other's
presence. Although, at present, the way life
insurance contract was created became different,
i.e. the insurance policy was sold by an agent
being on the phone, calling the consumer and
persuading him to buy the policy. The Civil and
Commercial Code had not been amended and
the rules and manners for the creation of contract
of insurance over the phone had not been
changed yet. Problem arising from obsolescence
of laws that failed to catch up with new
technology was that parties took advantage of the
other by alleging conditions set by Title XX of
Book Il of the Civil and Commercial Code (law on
insurance), such as requirements of written
evidence, of medical exam, or of making true
statements during the creation of a contract over
the phone. Raising those conditions led to points
in dispute like whether the contract of life
insurance was created, or whether there was
telephone recording was considered an
Electronic Commerce. Under English law, when a
contract is formed, the record of telephone
conversation was allowed to be used as evidence
in the litigation, except for the fact that such kind
of evidence was not required to contain
signatures of both parties. Its essence was similar
to a policy of insurance being admissible
law. With

evidence wunder Thai regard to

disclosing health-related facts and answering
health-related questions, under Thai law, it was
the assureds’ duty to make statements with
regard to such fact at the time of making a
contract while, under English law, if there had not
been such action, it was deemed that the insurer
agreed to waive his benefit. The advertisement
announcing that there was no health-inquired
medical

question and no requirement for

examination caused the assured to
misunderstand the conditions of the contract.
Besides, failure to know the health-related fact of
the insurer was regarded as failure to exercise
such care as might be expected from a person of
ordinary prudence since the insurer should have
known that the elderly usually gets sick.
Therefore, the life insurance contract was valid
and could not be voided. Although advertising so
was not considered a fraudulent act as it was a
warranty of the future performance, not the
concealment of the facts or the assertion of a
falsehood, however, intentional silence in respect
to the exception of the protection given by the life
insurance contract was deemed to be a fraud.
According to English law, the record of telephone
conversation was admissible evidence in litigation.
The assured could use it as evidence for proving

the fact and request the court to issue a writ

directing the insurer to deliver the record they
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possessed so that it could be used in favor of the
assured, as evidence. With such provision, the
assured was able to be compensated for his
damages and have no problem concerning
evidence in litigation. He could defend himself in
trial and justification would be rendered in justice
system.

With all above mentioned, Thai laws on
admissibility of electronic evidence should be
amended. Doing so would solve the problem
concerning contract and evidence of payment for
the life insurance contract made over the phone.
In addition, the Insurance Commission should
amend Insurance Commission Declaration on
Prescription of rules on methods of issuing and
offering insurance policy for sale via telephone
(telemarketing) B.E. 2552 (2009) so that it was
suitable for enforcement. The declaration should
provide that if the insurer declared that, in making
a contract, no medical exam was required, or no
health-related questions were needed to be
answered, he could not allege the health condition of
the assured to refuse any compensation for

damage.

Keywords: Life insurance, making a life insurance
contract over the phone, electronic evidence,

answering health-related questions
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