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Legal Problems Relating to Using Machinery and

Equipment as Collateral to Loans With Financial Institutions
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Abstract

This thesis aims to analyze the problems
under the provisions of the law relating
to pledges and mortgages when using
machinery and equipment as collateral
to loan provided by a financial institution.
The study will analyze the obstacles and
problems in order to find ways and establish

guidelines to solve these problems.

The study reveals that in accordance
with the provisions of the Civil and
Commercial Code on pledges and mortgages,
there are problems both in legal and
in practical terms when using machinery and
equipment as collateral to loan. The pledgees
are required to deliver and to deposit
machinery and equipment with the pledgors
as collateral to loan, and this prevents
the pledgees from using such machinery
and equipment in the operation of their
businesses. Despite the fact that there are
executions of pledges of machinery and
equipment agreements, factory building rent
agreements, and agreements in respect of
the delivery of the pledged machinery and
equipment to the factory manager in order
to create a benefit for both parties, there
was a Supreme Court ruling on this point
which stated that, in accordance with the
Civil and Commercial Code, the nature of
such delivery of machinery and equipment
was not considered as a pledge. In regard
to a mortgage, even though the mortgagors
are not required to deliver and deposit the
mortgaged machinery and equipment with
the mortgagees, there are certain restrictions
on the types of machinery and equipment to
be mortgaged. Additionally the processes
and procedures relating to mortgage of
machinery and equipment are time consuming,
and this creates problems and obstacles
in delivering machinery and equipment to

the financial institutions as collateral to loan.
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The current Draft of Commercial Collateral
Act, B.E.

the essence that allows pledgees to use the

is a principle law with

properties of economic value as collateral to
loan without delivering and depositing such
properties with a secured creditor, and
a secured creditor has a preference rights
over the properties pledged as collateral to
loan. The process of enforcement of
the secured properties can be performed
immediately without the necessity of a court
process, and this will help solve problems
and relax restrictions in respect of the use
of the machinery and equipment which
is required by the pledgees/mortgagees
as collateral to loan. The commercial
collateral law has been developed and
enacted in many countries, such as in
England where it is referred to as Floating
Charge; or the Uniform Commercial Code
Article 9 on Secured Transaction as it is
referred to in the United States of America.
However, there are many issues raised by
the current Draft of Commercial Collateral
Act, B.E. .... that need to be considered e.g.
there are no definitions of types of machinery
and equipment to be used as a collateral to
loan and the enforcement of the security for
loan by means of public auction as well as
the registration of the transfer of ownership
of the machinery and equipment. This
thesis will present suggestions on how to
solve the problems and alleviate the restrictions

of the Draft of Commercial Collateral Act

for using machinery and equipment as
security for a loan from a financial institu-

tion in an efficient manner.
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